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Le g a l Up d ate  -- LB 608 would  e xte nd  recruitment and  
re te ntion b e ne fits to  corrections and  juve nile  d e tention 
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Legal Principles  
By Joe l Ne lson, Partne r, Keating  O’Gara law firm 

Th ird -Pa rty Liab ility and  Line -o f-Duty In ju rie s. 

You may have  heard  it said  that worke r’s co mp e nsation b e ne fits 
are  the  “exclusive” remed y fo r any e mp loye e  injured  (o r killed ) o n 
the  job .  To  some  e xtent that is true .  Worke r’s co mp e nsatio n 
b ene fits are  the  e xclusive  remed y an e mp loyee  has ag ainst the ir 
emp loye r, eve n whe n a fe llow emp loyee  ne g lig e ntly caused  the  
injury. But that p rincip le  d oes no t p revent an emp loyee  from 
see king  d amag es from the  third -p arty who  cause d  the  injury. 

For examp le , if a p rivate  citizen ne g lig ently injure s a p o lice  o ffice r 
in a car accid e nt while  the  p o lice  o ffice r is on d uty, the  o ffice r’s 
exclusive  re med y ag ainst his emp loye r is throug h the  Worke r’s 
Comp ensatio n Act (as we ll as any ap p licab le  line -of-d uty injury 
p ension b e ne fits).  But the  injured  o ffice r may also make  a  third -
p arty liab ility claim ag ainst the  citizen who  injured  the  o ffice r in the  
accid ent.  This can re sult in the  o ffice r ob taining  b o th worke r’s 
comp ensation b ene fits and  an ad d itional sum from the  third  p arty 
(o r the ir insure r).  The  emp loye r and  work comp  carrie r have  a 
rig ht o f sub rog ation (re imb urse me nt) in the  third -p arty recove ry 
to  the  e xtent work comp  med ical o r d isab ility b ene fits have  b e en 
p aid .      

The  third -p arty liab ility p rincip le  may allow recove ry ag ainst a  
third  p arty fo r a varie ty o f on-d uty injurie s, includ ing  d og  b ite s.   
So , if you or a co-worke r are  injured  o n d uty d ue  to  the  actio ns (o r 
culp ab le  inactions) o f a third  p arty, it is imp ortant to  investig ate   
whe the r you have  a viab le  claim ag ainst that third  p arty fo r 
d amag es in ad d ition to  any ap p licab le  worke r’s co mp e nsatio n 
b ene fits you may recove r from your emp loye r. 

 Le g a l Up d a te   
By Tom McCarty, Partne r, Keating  O’Gara 
law firm  

LB608, introd uced  b y Linco ln Senator Elio t 
Bostar, would  exp and  b e ne fits und e r the  
First Resp ond e r Recruitme nt and  Re te ntion 
Act to  state  and  county correctional o ffice rs 
and  county juvenile  d e tentio n o ffice rs.  
Gene rally, if p assed , LB 608 would  g rant 
the se  p ub lic e mp loye es and  the ir 
d ep e nd e nt child ren a 100% re sid ent 
tuition waive r, fo r up  to  five  years, to  attend  
any state  unive rsity if they mee t ce rtain 
cond itions, includ ing  re sid e ncy 
req uire ments, maintaining  satisfacto ry 
emp loyment, and  p ursuing  a d e g re e  
re lated  to  law e nforceme nt.  O n Ap ril 23, 
2025, this b ill we nt b e fore  the  Le g islature  
fo r Gene ral File  d eb ate , which is the  first 
round  of consid e ratio n b y the  full 
Le g islature .  Note  the  Le g islature  is 
currently op e rating  und e r a looming  multi-
million-d o llar b ud g e t shortfall, so  the re  is a  
conce rn that econo mic b ills like  LB608 may 
b e  more  d ifficult to  p ass this year.  If you are  
so  inclined , fe e l fre e  to  re ach out to  your 
local Senator to  vo ice  your sup p ort fo r this 
imp ortant b ill. 

Barnes v. Fe lix, an imp ortant use -of-fo rce  
case  is curre ntly p e nd ing  b e fore  the  U.S. 
Sup re me  Court and  will b e  d ecid ed  this 
summer.  Barnes ad d re sse s how Graham v. 
Connor’s “re asonab leness” te st should  b e  
ap p lied .  Some  courts (includ ing  the  8th 
Circuit, which g ove rns Ne b raska) consid e r 
only the  to tality o f what the  o ffice r 
knew/p e rce ived  at the  time  fo rce  was used  
(the  “mo me nt o f thre at” d octrine ).  O the r 
courts ad d itio nally consid e r whe the r any 
reckle ssness on the  p art o f the  o ffice r 
created  the  ne ed  fo r the  fo rce ; if so , those  
courts d ee m the  sub seq uent fo rce  
“unreaso nab le .”  The  ramifications o f the  
Court’s up co ming  d ecision, which will like ly 
b e  re leased  in June  o f 2025, are  sig nificant. 
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Tom McCarty, Partne r, Ke ating  O ’Gara 

Re ce n t  Victo rie s  
By Gary Young , Partne r, Ke ating  O’Gara law firm  

The  Brown and  Blue  leg al te am at Keating  O ’Gara has b ee n 
b usy successfully d e fe nd ing  the  job s o f our lab or clients.  
Be low are  a few cases we  have  b e en working  o n. 

In March 2025, lab or atto rney Erik Fe rn ob taine d  the  
re instateme nt o f an emp loyee  who  had  b e en te rminated  
fo r alleg e d  excessive  fo rce .  Throug h the  g rie vance  
p rocess, the  d ecisionmake r conclud ed  the  e mp loyee  had , 
in fact, no t e mp loyed  in e xcessive  fo rce .   

Earlie r this month, lab or atto rney Tom McCarty worked  to  
successfully re instate  an e mp loye e  who  had  b e en 
te rminate d  fo r alleg ed  excessive  fo rce .  The  p artie s 
comp le ted  one  d ay o f a two-d ay arb itration hearing .  Afte r 
the  first d ay, the  e mp loye r vo luntarily withd re w the  
emp loye e ’s te rmination, re instated  him, and  ag re ed  to  
comp ensate  the  emp loye e  with b ackp ay. 

In Feb ruary 2025, our asso ciate  Tind ra Norris, ob tained  an 
arb itration award  re instating  an emp loye e  who  was 
te rminate d  afte r he  alleg ed ly mad e  unp rofe ssional 
comme nts to  a coworke r.  The  arb itrato r found  the  
te rmination was no t p rog re ssive  and  the  e mp loye r failed  to  
e stab lish ce rtain alle g ed  vio lations ag ainst the  e mp lo yee .  

In January 2025, our associate  Courtney Falle r, ob tained  an 
arb itration award  re instating  an emp loye e  who  was 
te rminate d  afte r alle g ed ly making  unp rofe ssional 
comme nts to  a coworke r.  The  arb itrato r found  the  
emp loye r failed  to  fo llow p rog re ssive  d iscip line  and  
ord e red  the  e mp loye r to  re instate  the  emp loye e  with 
b ackp ay. 

In O ctob e r 2024, lab or atto rney To m McCarty ob tained  an 
arb itration award  reve rsing  a long time  Se rg eant’s 
d emo tion fo r his alle g ed  failure  to  rep ort coworke rs fo r 
making  unp rofe ssional comments.  The  arb itrato r found  the  
emp loye r failed  to  fo llow p rog re ssive  d iscip line  and  
d emo tion was no t consistent with how the  e mp loye r had  
d iscip lined  o the r emp loye es.  The  e mp loyee  rece ive d  full 
b ackp ay to  co mp e nsate  him for the  p e riod  o f his d emotion.      

 
Tind ra Norris, Associate , Ke ating  O ’Gara 
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